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THE YALE LAW JOURNAL [Vol. 50: 1018 portionate to whatever advantages the system possesses. This method has influenced the courts mainly in Germany 13 and Holland 14 where judges widely possessed a reading knowledge of foreign languages. Other continental tribunals have required the litigating parties to come forward with proof of the foreign law which they wish the court to consider. 1 "
Although the common law countries have never taken much stock in the internationalist view of foreign law, a strong movement against the proof-by-the-party rule has developed in the United States on a different basis. Most of the foreign law questions in this country have arisen in connection with the law of a sister state rather than of a foreign country. In our national system, with its widespread communication facilities and extensive publication of legal materials, it seems quite unnecessary to regard sister states as "foreign" states and to require that the laws of neighboring jurisdictions be proved by the cumbersome courtroom rules of evidence. In most cases, it will be quite easy for a reasonably well equipped American court to inform itself fully about the law of a sister state.
For this reason American jurisdictions in the last two decades have been shifting to legislation requiring the courts to take judicial notice of the laws of the sister states. A Uniform Judicial Notice of Foreign Law Act was promulgated in 1936 and so far has been adopted by eleven states. 16 At least fourteen others have similar statutes of an independent 13. Jan. 30, 1889, 23 ENTSCHEIDUNGEN DES REICHSGERICHTS IN ZIVILSACHEN 33; March 23, 1897, 39 id. at 376; May 24, 1921, 102 id. at 214; Nov. 14, 1929, 126 id. at 202 . This practice has been adopted by the Austrian Supreme Court in the judgments of July 30, 1931, Die Rechtsprechung 1932, 1 (with informative annotation by Wahle); Nov. 18, 1931 Nov. 18, , id. 1932 14. Supreme Court of the Netherlands, April 8, 1927 , Nederland'sche Jurisprudentie 1927 , 1110 March 20, 1931 March 20, , id. 1931 15. France: Court of Cassation, April 2, 1910 , Journal de Dr. Int. 1910 , 1200 Nov. 19, 1912 Nov. 19, , id. 1913 ; earlier cases cited in BOQUEL, DE L'OFFICE DAY JuC.n EN MATIARE 'APPLICATION DES Lois P.TRANGAREs (thesis, Nancy, 1923) type,'" and in two states the judicial notice principle has been introduced by the courts." 8 Very few of the larger states now abide by the old common law rule, and the federal courts take judicial notice of the laws of the various states.' 9 Most of the cases prior to 1920 were influenced by mechanical difficulties, now overcome, in the ascertainment of the law of sister states, and no longer represent the law on this subject. Unfortunately, nearly all treatises on the subject still discuss tile proof of foreign law in terms of past principles, citing superseded cases as the present law and giving the new statutory development just the honor of mention. The Conflict of Laws Restatement ignores the judicial notice rule. 20 Much of the old law has, of course, been preserved. For example, adoption of the judicial notice rule does not imply that the parties are released from pleading the foreign law. 2 1 Making an informal reference to foreign law during the course of hearings is not sufficient.-2 Observance of rules of pleading is necessary, as the Uniform Act recognizes, so that the adverse party will have sufficient time for preparation of his defense.' Still, where the judicial notice rule has been adopted, tie 18. Saloshin v. Houle, 85 N. H. 126, 155 Ad. 47 (1931) . In In re Holden's Estate, 110 Vt. 514, 1 A. (2d) 721 (1938) the judicial notice rule %was applied, though it was erruncously based upon the Vermont proof of foreign statutes act, in ra p. 1025. See, however, Hillmer v. Grondahl, 109 Vt. 388, 199 AUt. 255 (1938) .
19. 3 BEALE, op. cit. supra note 7, at 1686. In respect to the law of foreign countries, it may be hoped that the federal courts will follow the state rule in the spirit of Sampson v. Channell, 110 F. (2d) 754 (C. C A. 1st, 1940) .
20. RESTATEMENT, CONFLICr OF LAws (1934) § 621 states without qualification the proof-by-the-party rule. § 621, comment d remarks that "several states" take judicial notice of the law of another state.
21. Silverman v. National Assets Corp., 12 A. (2d) 3S9 (Del. Ch. 1940); Prudential Ins. Co. of America v. Shumaker, 12 A. (2d) 618 (Md. 1940) ; Smith v. Brown, 19 N. E. (2d) 732 (Mass. 1939) ; Greear v. Paust, 202 Minn. 633 law or to ask that judicial notice be taken thereof, reasonable notice shall be given to the adverse parties either in the pleadings or otherwise." requirements as to pleading foreign law should be kept in bounds. It is unwarranted to demand, for instance, that the parties set out a foreign statute in haec verba. 24 At the trial, the judicial notice rule does not mean that the parties have no burden of going forward with evidence of the foreign law. Some proof should be introduced. Just how much is necessary seems to be a question of convenience as between court and counsel. The question has been officially considered in Massachusetts. Members of the Massachusetts bar "seemed to think that the statute . . . shifted the whole burden of the question to the court." Thereupon the Judicial Council recommended that the courts adopt a rule making it the duty of counsel "to call to the attention of the court such authorities or other material relating to the question [of foreign law] as they wish the court to consider."2 The New York statute explicitly makes it the duty of the parties to go forward with some evidence of the foreign law; the court's own research is therefore merely supplementary. 20 But this is not a material divergence from the general line of the judicial notice statutes and New York essentially belongs with the jurisdictions following the judicial notice rule."
There are certain rather important distinctions among the states which have adopted the judicial notice rule. Most of the statutes, including the Uniform Act, are mandatory ("the court shall take judicial notice") ; only a few are permissive. 28 The Uniform Act and a majority of the individual state enactments confine judicial notice to the laws of sister states. 29 An exception to this rule is Massachusetts, in which by a mandatory statute of 1926 the courts are required to notice judicially the laws of foreign countries 3°-a requirement reminiscent of the conti-24. As was required in Dawson v. Dawson, 224 Ala. 13, 138 So. 414 (1933) Shaw v. Blainey, 154 Misc. 495, 277 N. Y. Supp. 466 (Mun. Ct. 1935 ) the courts denied any duty to take judicial notice of foreign law. In these cases the parties had not pleaded or proven foreign law at all, but this point was not discussed in the very broad language of the courts. It thus appears that adoption of the judicial notice statutes has not eliminated the duty of the litigants to present evidence of foreign law; the statutes have merely supplemented and liberalized the practice at common law. But American courts, apart, perhaps, from a few New England states, 36 have thus far failed to make even this limited use of their new powers despite the mandatory form of some of the enactments. Judicial conservatism has checkmated the legislative attempts at reform in this field by over-stressing pleading requirements and by other means. Neglect on the part of legal writers to analyze, appraise, and make familiar the new statutory law has contributed greatly to this unfortunate situation.
TECHNIQUES OF PROVING FOREIGN LAW
If foreign law is to be regarded as a fact and hence subject to the rules of proof, it certainly must be proved by evidence of a sort vastly different from that which is employed to prove ordinary facts. But with only a single venerable exception," T the cases have tended to tie the methods of proof of foreign law to the Procrustean bed of the fact theory. The courts have insisted upon archaic methods of proof despite the vast improvements of the last fifty years in making legal sources available throughout the world.
In England, oral testimony by expert witnesses, the method used for proof of facts, still seems to be practically the only admissible form of evidence of foreign law." The English cases on the subject are largely concerned with the process of qualifying expert witnesses. Treatises on Evidence and on Conflict of Laws devote considerable space to this question, but the precedential value of the decisions is very slight, as whether or not a particular witness qualifies as an expert depends more or less on the surrounding circumstances."
Originally, the best evidence rule required that written law be proven by the production of an authenticated copy of the statute or decree, 4 0 but since the Sussex Peerage case 41 it has not been necessary to produce an authenticated copy of foreign written law, oral proof by experts subject to cross-examination being regarded as preferable. Older cases tended to spurn the convenience offered by this rule (which in New York dates back to 1848). See Hynes v. McDermott, 82 N. Y. 41, 54 (1880) .
[Vol. 50: 1018 in those states which have adopted the Uniform Proof of Statutes Act of 1920." The Uniform Act, as well as several independent state statutes, 6 has extended the rule of admissibility to the written law of foreign countries. The proof of unwritten law 47 is still based on oral testimony, but several states provide that the printed case reports are to constitute prima facie evidence of the unwritten law. 48 Under the language of the New York Act, a court taking judicial notice of foreign law is limited to the use of statute books and case reports, but there seems no doubt that the Act does not preclude the use of legal treatises and commentaries, for purposes either of evidence or of judicial notice. That the use of these works is permissible is now well settled, although their admissibility is based upon several diverse theories. 4 ' Certainly there are no better guides for one seeking information on civil law than the leading treatises or, perhaps for German law, the leading commentaries. An American court would probably permit an expert witness to read from treatises in court, but texts might also furnish appropriate instrumentalities for judicial notice.
Oral testimony on foreign law in this country is supplied in much the same way as in England, except insofar as the English courts require the expert to be a professional lawyer or a person (such as a consul) whose occupation necessarily involves familiarity with the branch of law under examination." American tradition has been more liberal on this score 5 " because it has been more difficult in this country than in England to find the proper sort of experts on foreign law. The recent influx of continental lawyers to this country may tend to tighten the requirements. But the chief test of an expert's qualification should be the worth of the testimony which he presents. In many cases it would not do much 45 harm to reserve decision on the issue of qualification until the alleged expert has shown the extent of his knowledge of the subject at hand.
With respect to written foreign law, the courts have been given power by recent statutes to dispense with oral testimony, 5 2 but this power has scarcely been used in cases involving the law of a foreign country. It is perhaps understandable that the courts in those cases desire the thorough exegesis offered by the interplay of direct and cross examination. Yet judges, at least in New York, insist upon the introduction both of expert oral testimony and of the official or judicially recognized editions of foreign statutes. The latter requirement may often be unreasonable. In the province of civil law, official editions are usually very difficult to procure, if they are available at all. But most civil law codes and statutes appear in private editions which can be much more easily obtained and which give the texts as accurately and much more conveniently than do the bulky official editions. Private editions, in fact, are the everyday tool of the continental lawyer, who only in exceptional cases turns to the official Law Gazettes. But one might question whether those private editions satisfy the American statutes' requirement of being "commonly admitted as evidence of the existing law" in foreign tribunalsY 3 In the English courts, on the other hand, the expert may testify from private editions of any sort. 54 Professor Wigmore has recommended that matters of this sort be left to the general discretion of the courts."" It seems quite conceivable that American courts could adopt the discretionary English rule without finding it necessary to alter the statutes now in force. 56 Turning to the methods of proving foreign law employed on the Continent, we meet with an entirely different picture. It is true that sworn oral testimony by "doctores" is mentioned as an ultimate method of evidence of unwritten foreign law by as early .a writer as the Italian, Peregrinusy" and that many recent continental writers on proof of foreign 52. See, e.g., N. Y. CIv. PRAc. ACT § 391.
53.
As a matter of fact, the statutory phrase is inapt for civil law literature, since, strictly speaking, the generally used editions-e.g., the leading German commentariesare not "admitted as evidence of the existing law" by the foreign courts; rather they are employed so as to benefit from opinions and references given by the annotators or commentators.
54. doctrine, customary law is considered as an extra-judicial product of society-a question of fact to be proved by witnesses. Anglo-American common law, however, can only be ascertained by juridical analysis; it presents, as was early recognized by Mittermaier, a different evidential problem. He refers to a Prussian Royal Ordinance of December 8, 1819 instructing the courts to require as evidence of English law authenticated opinions of two English lawyers certified to be men of reputabl standing.
59. Judgment of Jan. 24, 1936 , Foro Italiano 1936 1083, regarding American law. The doubt expressed by Mittermaier, supra note 58 was not raised by the court.
The archaic "stipulated" oath by the party, a continental inheritance from Roman law, is generally held inapplicable to the proof of foreign law, as is proof by "admission" (confession). See, e.g., F. STEIN, Zn1LPaozE.ssoRxuo (Jonas' 14th ed. 1928) 1293; MicARD, op. cit. supra note 58, at 36. An American counterpart is that a denmurrer does not admit an allegation on foreign law. Finney v. Guy. 189 U. S. 335 (1903) ; Knickerbocker Trust Co. v. Iselin, 185 N. Y. 54, 58, 77 N. E. 877, 878 (1906) . But see Comment (1906) 
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Two types of official statements must be distinguished. In one situation, legislatures may authorize their consuls, or ministries of Justice or other governmental agencies, to furnish information on domestic law for use in foreign courts willing to accept such information in evidence ;04 European governments have repeatedly bound themselves by treaty to confer such authority upon their ministries of Justice and to have their courts recognize statements of a similar agency of the other government." Secondly, courts may receive in evidence statements on foreign law by research institutes or foreign-service authorities of their own country: for instance, Italian courts admit statements by Italian consuls concerning the law of the country of their mission."; Statements of the second sort are frequently occasioned by direct requests from the court to the informing authority. In important cases, the parties will probably still submit opinions ("consultations," "pareres") by "doctores. '' 1 7 In any case, the plastic nature of the civil law of Evidence permits easier adaptation to the needs of the individual case than is found in common law systems. There may be also active and even intensive research by the court, particularly in countries like Germany and Holland, which have fully accepted the principle of judicial notice. Judicial research of this sort may result in an informal and cooperative proceeding of great efficiency.
A comparison of the civil law and common law systems seems to show that the common Ilaw practice of admitting oral testimony, with an opportunity for cross examination, permits a more thorough investigation 67. Art. 409 of the Code Bustamente, supra note 64, provides that foreign law may be proved through authenticated attestations from two lawyers of the foreign country, an unsatisfactory rule strangely reminiscent of the Prussian Ordinance of 1819, supra note 58. Section 34 of the Prussian Rechtshilfeordnung, cited su pra note 64, points out that in most cases the German diplomatic or consular representative would be able to procure opinions from competent foreign legal experts.
[Vol. 50: 1018 into the foreign law. But it is doubtful that this method leads to greater clarity. A remark of Judge Learned Hand seems applicable to many instances in which an expert on foreign law takes the stand: "The testimony of the expert was exceedingly confusing, not due to any fault of his, but inevitable because of the attempt to import into the French law the refined notion which pervades our own . . . "8 The difficulties inherent in all testimony on foreign law are greatly increased by the common law procedure which requires that the expert display a full command of the English language. A carefully prepared written statement by an expert on the foreign law, translated, if necessary, by an official translator, seems to be a much more satisfactory device for setting forth the foreign law. It is the writer's impression that under the present practice of the courts, skillful advocates may succeed in developing confusing divergencies between experts on purely verbal matters in situations where coherent and well-substantiated written opinions would eliminate all difficulties. Furthermore, the common law system is saddled with the difficulty of finding qualified experts who are available to testify; this difficulty increases with the distance of the place of trial from the great metropolitan centers, and is inversely proportional to the importance of the legal system involved; experts on Swiss, Bolivian or Iraq law are much rarer than those on English or German law. The cost of acquiring an expert may become extremely burdensome, a fact which imposes a heavy penalty for invoking the foreign law."
American procedure approaches the continental system in cases in which written affidavits of foreign law are admitted into evidence. stands that affidavits on foreign law are received in New York probate practice. CaEsniaE, op. cit. supra note 1, at 132 refers to expert evidence by affidavit ithout giving that foreign law can be judicially noticed, there seems to be no reason for objecting to a sworn or unsworn affidavit. Even prior to the judicial notice rule there was at least one reported case of unsworn statements by foreign legal experts being considered by an American court. 71 The theory underlying this free admissibility, both here and in similar continental cases, may be that statements of foreign law form part of the pleadings and may, at least if uncontroverted, be utilized by the court. But the civil law system of admitting statements by foreign governmental agencies does not seem to have been adopted in English or American courts. Attempts by Parliament to permit introduction of statements by foreign courts as evidence of foreign law have completely failed in practice. 72 It should be emphasized, however, that resolute employment of the principle of judicial notice may offer an excellent medium for liberalizing the orthodox approach of American courts and make the process of examining foreign law more elastic and more efficient. 8
FINDINGS ON FOREIGN LAW
Beset with peculiar problems as is the process of gathering foreign law material, the process of drawing conclusions from that material may likewise require efforts beyond the judge's daily routine. He will have to demonstrate his analytical faculties in an unfamiliar and intricate situation. It is well known' that in most cases the experts presented by the litigant parties hopelessly contradict each other. The judge will both have to balance the qualifications of the contending experts and determine the point of foreign law on the basis of juridical appraisal. Where the testimony of one side is uncontroverted, English law, still influenced by the fact theory, places limitations upon the court's right of independent scrutiny, 7 4 which do not exist in American law. Adoption of the principle particulars. Wigmore does not mention the matter. See also McRae v. Mattoon, 10 Pick. 49, 55 (Mass. 1830).
71. Gould v. Gould, 119 Misc. 845, 192 of judicial notice means that the court can make its own independent juridical analysis; the New York and Uniform Law types of the judicial notice rule do not differ on this point. In addition, the judicial notice statutes, in permitting the courts to forego expert testimony on foreign written law, clearly imply that judges may use their own judgment in considering the language of statutes or other written law 7 -a judicial power which has never been questioned on the Continent.
There have inevitably been a few instances in which courts, because of errors in translation or for other reasons, have made incorrect findings of foreign law. 7 6 But another development has been far more serious: courts forced to apply foreign law under their Conflict of Laws rules have again and again avoided using an unwelcome foreign rule by reading into it arbitrary territorial and other sorts of limitations which removed the situation at bar from the range of the rule. 71 The question may even arise as to whether a forum may invalidate a foreign law. On Conflicts principles, the power of the forum is coterminous with the power of an ordinary law court of the foreign country. Consequently the forum may hold a foreign statute invalid on grounds which are determined judicially in the foreign law. This view has surprising results. It is possible, for instance, for a non-American court, applying American law, to declare an American statute unconstitutional as violating the due process clause. In a suit against the Austrian Government, based upon its American loan of 1930, tried before an Austrian court of first resort, the government relied on the American Joint Resolution of June 5, 1933, abrogating gold clauses. The claimant invoked the due process clause. The unfortunate Austrian court stated that the due process clause is merely constitutional law, not "substantive law"; and that for this reason the court could not consider it 7 8 -a very 75. This has frequently been done. Instances of independent examinations of foreign law are Dougherty v obscure piece of reasoning indeed." Apparently the court, unable to find a sound legal argument, tried to escape, corite que collte, an action as presumptuous as invalidating the Gold Clause Resolution. This reticence on the part of the court is very laudable. Invalidation on constitutional grounds should be left to courts acting under the constitution in question. To this writer's knowledge, there has never been an instance of judicial invalidation of a foreign statute but this seems to be the result of judicial tact and expediency rather than of legal compulsion. 0 A valid legal limitation upon the forum's power may result from the force of foreign judicial decisions. In the first place, it is obvious that a civil law (or any other) forum applying the rules of a common law legal system must respect the rule of precedent even though the forum itself does not possess such a rule."' But even where the applicable foreign law is that of a civil law country, the forum must conform to the views of the foreign courts. Despite the lack of the rule of precedent, the decisions of the highest continental courts do practically set the course of the law in their respective countries. Those highest courts are extremely reluctant to change a "jurisprudence ficxe" ("feststehende Rechisprechung," "giurisprudenza constante"). Actually, the chief difference between civil law practice and stare decisis is that the former does not attribute authoritative effect to decisions of the appellate courts generally, but only to pronouncements of the highest courts.
The noted French writer, Pillet, asserted the view' that following foreign precedents "subordinates" the domestic courts to the foreign courts, thus impairing national independence. 8 2 A strange outgrowth of the sovereignty complex! It is true that the sovereign state, through its Conflict of Laws norms, is free to prescribe or to prohibit the application of foreign law. To the extent, however, that the forum agrees to apply foreign law, a sound phase of the fact theory of foreign law displays itself. The "color" which the foreign law gives to a foreign transaction is a product of the actual conditions surrounding the transaction and should be given full respect by the forum. In the words of the Hague court, "It is French legislation as applied in France which really constitutes French law." 8 3 Common law courts, irrespective of stare decisis, naturally ascertain foreign law from the judgments of the foreign tribunals," 4 and there are no instances of French courts having followed Pillet's advice."' But in a number of cases, German and Austrian courts, interpreting foreign law more magisterially than judicially, have placed their conception of the foreign law above the opinion of the highest court of the foreign country." s This practice has been especially prevalent in cases in which the pertinent statutes of the forum and the foreign country were uniform. But even in this situation, so important in the American set-up, the independence of foreign judicial developments should be respected." 7
FOREIGN LAW IN COURTS OF REVIEW
The technical difficulties involved in ascertaining foreign law make it desirable that there be judicial review of decisions of lower courts (a postulate which also furnishes an additional reason for removing the matter from the jury). In civil law countries, ordinary appellate courts may reexamine the whole case, facts and law, foreign law therefore presents no difficulty on this score. Difficulties arise in connection with the cassation and other civil law types of further appeal, such as the German "Revision." 8 These remedies are granted in order to relieve errors of law; it is around this topic that the law-fact controversy in civil law revolves. The reason for thus limiting the remedy is a desire to lighten the burden of the highest court by confining its duties to the establishment and maintenance of a uniform interpretation of the national laws, a view obviously based on the precedent-like effect of the decisions of the highest court. As a corollary to this policy, "cassation" and its equivalents do not lie against error in the application of foreign law. Other reasons have been asserted to support this result; the most important of these is that it is sufficient to have one appellate court review the 84. See Elmendorf v. Taylor, 10 Wheat. 152, 160-161 (U. S. 1825): " . . no Court in the universe, which professed to be governed by principle, would, we presume, undertake to say, that the Courts of Great Britain, or of France, or of any other nation, had misunderstood their own statutes, and therefore erect itself into a tribunal which should correct such misunderstanding' Accord, in respect to courts of sister states, Los Angeles Inv. Sec. Corp. v. Joslyn, 12 N. Y. S. (2d) 370, 379 (Sup. Ct. 1939 In common law countries the review question is less momentous. In contradistinction to its extensive discussion in continental literature, there seems to be no discussion of the subject anywhere in common law learning except in a carefully reasoned New Hampshire case. 0 3 English apathy toward this matter is easily explainable, as the law-fact distinction is of very little significance even in appeals to the House of Lords, which has limited the issues brought before it more through discerning self-limitation by the House than through any other factor. "4 As the English tradition is widely followed by American appellate courts, reexamination of findings on foreign law generally presents as little a problem here as in England. But in several states, review by the highest court is ordinarily limited to questions of law." 5 In New York and elsewhere, 0 statutes expressly provide that a court's findings on foreign law (or a charge to the jury on this point) are subject to review on appeal; the New York Civil Practice Act requires the trial court to include the determination of foreign law in its findings, and it authorizes the appellate court to engage in independent research, in the same manner as the trial court." r The upper court should be able to conduct such research even in the absence of an express provision of the New York type."' When the findings of foreign law are taken away from the jury and transferred to the trial court, it seems consistent to extend the privilege of reviewing the findings to the highest court. It is true that a statement of the highest court on a point of foreign law lacks the effect of precedent, not because foreign law is regarded as a fact, 9 but because the rule of precedent has been 89. This is also Lewald's view, loc. cit. supra note 76. 90. Judgments of Dec. 1, 1926 , Die Rechtsprechung 1927 July 6, 1934 July 6, , id. 1934 May 22, 1936 May 22, , id. 1936 91 Saloshin v. Houle, 85 N. H. 126, 155 Atl. 47 (1931) .
99. The fact theory has been referred to in this connection in Smith v. Russo Asiatic Bank, 160 Misc. 417, 290 N. Y. Supp. 471 (Sup. Ct. 1936) . In Lazard Brothers v.
[Vol. 50: 1018 limited to domestic law for historical and policy reasons. Nevertheless, statements by the highest court may very well be used in a later proceeding, at least through judicial notice. Of course, it would be equally objectionable to liken foreign and domestic law to such an extent that a party could invoke the foreign law for the first time before a ciurt devoted exclusively to reviewing matters of law. The New York law obviates this result by permitting review only of the recorded findings of the lower courts on the foreign law.'
This provision seems wise because the submission of foreign statutes and cases to the appellate ciurt actually amounts to an offer of new evidence, generally not admis.,ible before courts of review. 10 ' FAILuRE TO PROVE FOREIGN LAW
The Presumption Theory
The noted American case, Cuba Railroad v. Crosby, is authority for the view that where proof of foreign law is necessary to maintain a suit and has not been furnished, and any efforts made under the judicial notice rule have failed, the court may order a dismissal of the complaint.°2 The plaintiff, an employee of the railroad, lost his hand through a defect in machinery after notifying the railroad of the defect and receiving assurance that it would be repaired. As no evidence was given of the law of Cuba, where the accident occurred, the complaint was dismissed. Apart from this case, there are few instances in which American courts have dismissed a complaint 10 3 because of lack of proof of foreign law. early English case, Male v. Roberts, the plaintiff brought assumpsit for money advanced to an infant in Scotland.' 0 5 The transaction would have been void under English law, except for so much as was used for "necessaries," but the plaintiff was non-suited by Lord Eldon because Scotch law, althofigh applicable, was not put in evidence by the plaintiff. 1 0 A nonsuit decree was also rendered by the German Reichsoberhandelsgericht in a case where children of a Russian decedent were allegedly liable as heirs for the latter's debts under conditions apparently warranting the claim under German law; the court held Russian law, which was not proven, to control.'
In the American cases dismissal seems to go to the merits.Y S The overwhelming majority of cases have avoided the loss involved in dismissal of the complaint or nonsuit,"' 0 by the use of a variety of devices. Where both parties relied on the law of the forum, this fact has been used by American and foreign courts as a justification for applying the law of the forum," 0 on the ground that the parties' conduct infra. The possibility of "failure" for lack of proof is also indicated in Saloshin v. Houle, 85 N. H. 126, 134, 155 Atl. 47, 50 (1931) .
In implied their submission to the law of the forum."' In a number of cases where there was no showing of reliance by both parties on the law of the forum, but foreign law had not been proved, the law of the forum was nonetheless applied as the only law before the court."' The great majority of cases, however, have applied the law of the forum, in the spirit of the fact theory, by means of "presumptions." One presumption used, mechanical in its application and sweeping in its scope, is that, in the absence of proof of the foreign law, the court must assume that the foreign law is the same as the law of the forum."' The alleged presumption is an obvious non sequitur and nothing but a crude fiction disguising the substitution of the law of the forum for the unproved or unascertainable foreign law. American courts prefer a more sophisticated type of presumption which may be summarized as follows: the law of a sister state or other common law country, if not proven, is presumed to be the same as the law of the forum.' 14 Although some jurisdictions do not extend this presumption to statutory provisions, or extend it only with qualifications, the presumption normally seems to extend to statutory law," 5 with an uncertain exception for penalties and law corroborated by the parties' reliance on German law. 
The Substantial Justice Theory
In spite of the strenuous objections which may be made to the presumption theory, the policy of applying the law of the forum in the absence of proof of foreign law seems perfectly sound. Once the stumbling block of the presumption doctrine is removed, both greater clarity of reasoning and betterment of a number of existing practices may be expected.
As mentioned above, courts have sometimes applied, the law of the forum when foreign law was not pleaded or proved, without resorting to a "presumption" or any other form of reasoning. The idea that, in the absence of proof of foreign law, the law of the forum is the o-inly law before the court has a certain visual force, but it begs the question. Since foreign law would ordinarily be applied in these cases under the Conflicts rule's, the answer must explain why resort to the law of the forum is preferred to dismissal of the action.
The opinion of the circuit court of appeals in the Crosby case points the way to the solution. The court applied to the Cuban situation "the law as the court conceives it to be, according to its idea of right and justice; or in other words, according to the law of the forum."'2 Hence in order to do justice, the court gave judgment for the plaintiff. This was a far better method than dismissing the complaint, as the Supreme Court did, because Cuban law was not proved. Even if the theory of the Supreme Court in this particular case seems tenable, it can hardly be doubted that in the vast majority of situations the law of the forum will permit a perfectly reasonable disposition of the litigation. And the need to apply the lex fori is particularly strong in common law jurisdictions because of the difficulties and costliness involved in the ctmmon law proof of foreign law.
A situation in which the reasons for applying the law of the forum are particularly compelling is that in which neither of the parties has invoked the foreign law. It has been asserted judicially that parties cannot by agreement change the law applicable to their relationship. "An agreement is not a contract, except as the law says it shall be, and to try to make it one is to pull on one's bootstraps. Some law must impose the obligation, and the parties have nothing to do with that; no more than with whether their acts are torts or crimes.""' 122. 222 U. S. 473, 477 (1912 
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is not convincing even in the conceptual sphere. Suppose that the legal rules governing a sales transaction, for instance, are the sort called in civil law "dispositive" rules, i.e., subject to alteration by the parties, and that the legal systems under contemplation agree in allowing the parties to alter those rules. There is no reason why the parties in fixing the terms of their contract should not be able to choose one legal system to the exclusion at least of the "dispositive" rules of another system. Public policy may forbid the parties to submit to a particular foreign law, but that is a decision' which should be made as the particular situation arises, not on an a priori basis. In fact, in the field of contracts, both common law and civil law courts have frequently recognized the so-called "autonomy" of the parties, i.e., their right to select a law proper to their contract. 12 5 Fortunately, the problem before us is narrower and less troublesome than the "autonomy" issue. We are not concerned with a contractual accord as to the law to be applied, but only with certain procedural behavior of the parties. Judicial language implying an "agreement" in these circumstances should not be taken too seriously. The important factor from the viewpoint of substantial justice is not a question of agreement but the reliance of the parties on the law of the forum. By placing themselves upon the parties' common ground, courts will satisfy both parties -a rare opportunity -and at the same time simplify the proceeding through eliminating the trouble of proving foreign law. This result is, therefore, much less disturbing than are the consequences of the autonomy theory which would ordinarily lead to the substitution of foreign law for the law of the forum. It is true that the Conflicts rule does not come into operation under such circumstances. But it should be realized that the parties may just as well submit their dispute to arbitrators who would pay little attention to the rules of the Conflict of Laws. 120 On the other hand, there must be a limit to using the lex fori solely on the ground that the applicable foreign law was not pleaded or proved. One may assume a kind of counterpart to the "public policy" concept which, in exceptional cases, insists upon application of the lex fori. Similarly, there are situations in which application of the foreign law is required under all circumstances.
One group of such situations relates to rights originating in foreign familial and inheritance relations. It hardly need be said that the foreign law governing divorce, or annulment of marriage, cannot be replaced by the lex fori merely because of failure to plead or to ascertain the foreign law. The same can probably be said of property litigation originating in familial and inheritance situations. Where personal property, belonging to a foreign decedent's estate, was found within the jurisdiction of the forum where it was claimed by an alleged representative of the decedent, an American court has held application of the hex fori t,, be out of the question although there was no proof of foreign law." ' Nor was the court in the German case discussed above ' s prepared to hold a person liable for debts of a deceased alien non-resident on the ground that he would be liable for these debts under German law. And where an illegitimate child sued his alleged father for maintenance in a Dutch court and the facts clearly indicated that Swiss law should control the situation, the Dutch court refused to render judgment for the plaintiff on the basis of Dutch law, even though Swiss law was not pleaded.m' These decisions are explained by the well-known disparities existing between the inheritance and maintenance laws of the various countries. There is the additional consideration in inheritance and familial cases that the judgment, in fact or in law, may have disturbing effects beyond the immediate objects of the litigation.
The consciousness of far-reaching disparities between local enactments may also lie behind the reluctance of American courts when, in wrongful death actions for wrong done abroad where the foreign law is not proved, they hesitate to resort to application of the local wrongful death statute;'3° the strength of the common law tradition disfavoring these actions might be another factor. 3 American courts are also hesitant to inflict forfeitures or penalties in foreign situations under the law of the forum where there is no proof of the applicable foreign law. 1 3 -The individual views of the court will always constitute a major factor in the drawing of the borderline between what might be called the "absolute" and the "relative" foreign law cases, but they will not affect the validity of the basic conception: that in the absence of proof of the foreign law, and particularly in the absence of reference to foreign law by the parties, a court should apply its own law when substantial justice can thereby be attained.
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While this proposition retains, on the whole, the valuable results of judicial practice, the departure from the presumption doctrine is by no means merely theoretical. In the interstate area the substantial justice proposition coincides with the doctrine which applies the statutory law of the forum rather than foreign law. In the international field it liberalizes the rule which tries to restrict the use of the lex fori to "universally recognized fundamental principles of right or wrong." Instead, it would make application of the lex fori the principle whenever foreign law is not pleaded or not proved.
Another difference between the theories is in the matter of burden of proof. The presumption theory has been blamed for unduly shifting the plaintiff's burden of proof to the defendant. ' Where, for example, a foreign contract is valid under the law of the forum, an alleged invalidity flowing from the foreign law must be proved by the defendant, according to the presumption doctrine, although it is for the plaintiff originally to prove the existence of a valid cause of action. While it must be admitted that the inversion of the burden of proof which results from applying the presumption doctrine is too mechanical a solution, it is still not desirable to assume with some critics of the presumption theory that the burden of proof of foreign law invariably goes along with the burden of proving the original cause of action (or, in some cases, of proving the defense). Professor Beale, one of those who criticize the presumption doctrine, approves the Crosby case"" in which the Court, refraining from any presumption, decided against the plaintiff because he had neglected to prove the Cuban law. But it is precisely this point which leaves the reader of the case with a particular feeling of dissatisfaction. 3 ' It would have been easy for the Cuban Railroad to plead and 133. In Thompson v. Ketcham, 8 Johns. 146 (N. Y. 1811) a suit had been brought upon a promissory note executed in Jamaica by the defendant who was then not yet twenty-one years old. Chancellor Kent gave judgment for the plaintiff because the defendant, having failed to prove the law of Jamaica, had not made out his defense of infancy. The decision was perhaps actuated by a desire of the Chancellor to do "substantial justice" under the circumstances. Yet unless foreign law had been employed, substantial justice could only have been done within the bounds of the lex tori, which would have demanded the dismissal of the complaint.
134 prove the foreign law with respect to questions familiar to railway management. The fact that the company failed to do so gives rise to the surmise that the Cuban law favored the plaintiff. In such a situation it would be sound policy to expect the defendant to prove the foreign law. Application of American law rather than the harsh dismissal of the cumplaint would have been quite feasible and proper since all the parties were apparently Americans -a point immaterial from the viewpoint of the presumption doctrine, as well as under the rigid theory of the Court, but important from the standpoint of substantial justice1 3T Where the latter theory is employed, the burden of proof as to foreign law will depend entirely upon the circumstances of the case, and may be used as another flexible instrumentality for avoiding undesirable dismissals.
It is true that the continental internationalist doctrine is even more remote than the presumption theory from the point of view taken by the writer. This may be shown by a post-war German case which turned on a contract for the shipping of goods from Bolzano (Italy) to Kufstein (Austrian town at the German frontier). Neither the plaintiff, the Bolzano shipping firm, nor the defendant, a German citizen and resident, had pleaded foreign law. The Appellate Court decided the ease on the basis of German law. The Reiclsgericht reversed, directing that the case be disposed of on the basis of Italian law, solely on the ground that Bolzano was the "place of performance." There would be a point to the application of Italian law if, say, German law was not suited to a question of Alpine transportation. But such a question did not arise.ias It certainly could not be said that resort to German law was obviously unfair to the parties: the plaintiff himself had applied to German courts, without relying on non-German law, 39 and the defendant was a German national and resident. The Reichsgericht's point was simply dictated by internationalist doctrine: the court as well as the parties had become the slave of some mysterious supranational ruler exacting strict obedience without pausing to consider the best interests of the parties as felt by themselves and by 137. Similar objections apply to the majority opinion in Riley v. Pierce Oil Corp., 245 N. Y. 152, 156 N. E. 647 (1927) . Oil was allegedly converted in Mexico by the defendant, an American corporation owning tremendous oil interests in Mexico; the plaintiff, too, was apparently an American. The complaint was dismissed because the plaintiff had not proved the Mexican law on conversion. Crane and Pound, JJ. dissented, because the action was based upon a "fundamental proposition" warranting, by way of presumption, the application of American law.
138. judgment of Oct. 8, 1924 , Warneyers Rcchtsprechung 1925 . The sections on transportation and many other matters in the German Commercial Code of 1897 are merely an amended edition of the General German Commercial Code of 1861, adopted also by Austria. 139. Except that the plaintiff had invoked the Austrian Commercial Code, then still in force in Bolzano, as the statute of limitation, but this point wvas not stressed by the court. the lower courts. 4 ' To top it all, such obedience was demanded in the name of the place-of-performance theory of contracts, one of the most questionable issues in Private International Law.
Rejection of the internationalist view does not mean that freedom of courts from binding rules is advocated in all Conflicts situations. The writer does not agree with some distinguished American authors who, on the basis of a "local law theory," would determine the applicable law in each Conflicts situation according to the forum's own views on justice or on general social or economic policy. 4 ' To the extent that Conflicts rules have evolved judicially or otherwise they must be obeyed in the same way as other rules of law. The present study is confined to the situation in which the applicable foreign law has not been proven. Under these circumstances the suggestion is that, except in a relatively small number of exceptional cases, the law of the forum should be applied, rather than the complaint dismissed. As the issue has been dominated by theories and slogans which are widely recognized as antiquated and confusing, recourse to fundamental principles has now become necessary. Such recourse may temporarily carry with it vagueness and uncertainty which, however, are equally apparent under the present erroneous doctrines. Should it be possible to reconstruct a sound juridical basis, one may hope that the courts will develop satisfactory precedents and thereby gradually develop a new certainty. 141. The "vested right" doctrine is incompatible with the "substantial justice" theory of the present Article as well as with the presumption theory. Either theory runs counter to the "territoriality" principle which connects the "vested right" with a given territory. It is for this reason that Professor Beale approves of the unsatisfactory tenets of the Crosby case and the Rositski case, smpra note 130. In fact, the proof-of-foreign-law situation furnishes another point against the vested right doctrine.
